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STATUTES, DECISIONS 


IMMIGRATION AND NATIONALITY ACT OF 1952, 

Sec. 212(a) (14), 8U.S.C. Sec. 1182 (a) (14) 

Aliens seeking to enter the United States, for the purpose 
of performing skilled or unskilled labor, unless the Secre- 
tary of Labor has determined and certified to the Secretary 
of State and to the Attorney General*****The exclusion of 
aliens under this paragraph shall apply to special immigrants 
efined in section 1101(a) (A) of this title (other than the 
parents, spouses, or children of United States citizens or of 

aliens lawfully admitted to the United States for permanent 
residents)***** 

Sec. 212(a) (15), 8U.S,C. Sec, 1182 (a) (15) 

Aliens who, in the opinion of the consular officer at the 
time of application for a visa, or in the opinion of the 
Attorney General at the time of application for admission, 
are likely at any time to become public charges. 


Matter of T , 3 I.N.S. 707 (1949). 

See Exhibit 'A' to this brief. 
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STATEMENT OF THE ISSUES 

A. Whether the sharp conflict between the Board 
of Immigration Appeals administrative decision in Matter 
of T 3 I & N Dec. 707 (1949) and the decision in the 
case at bar does not require that the case be remanded 
for a resolution of the conflict by the Board; 

B. Whether the Immigration Judge's refusal to 

mate findings of fact v/ith respect to the exceptional 
hardship and severe economic detriment whi -h will be 
suffered by petitioners' United States citizen child 
if petitioners were forced to depart is not reversible 
error, Matter of T 3 I & N Dec. 707 (1949) 
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STATEMENT OF THE CASE 

Petitioners Gustavo Adolfo Montes-Romo and Dora 
Ochoa-Hunt de Montes, husband and wife aliens ("the alien") 
both entered the United States as visitors in 1969 and 1972 
respectively. While here, a child was born to them on 
January 25, 1973, R. 3a. Thus, the aliens became exempt .the 
labor certification requirement of Sec. 212(a) (14) of the 
Immigration and Nationality Act of 1952, 8 U.S.C. Sec, 1182 (a) (14) 
v/hen applying for immigrant visas. 

Since they had overstayed the period of their admission, 
they were served with Orders to Show Cause why they should not 
be deported, R. 1— a and 2— a. At their deportation hearing the 
Immigration Judge found the aliens deportable and refused to 
grant them "extended’ voluntary departure." 

The Immigration Judge reduced to 30 days from 90 days 
the "voluntary departure" period because the aliens had 
indicated that they would appeal his decision, R. 6-a and 7-a. 

The Immigration Judge also refused to hear and cut short 
counsel's attempt to develop the issue of the serio.us economic 
detriment which would be visited upon the aliens' U.S, citizen 
child if they were forced to leave immediately, R. 4-a and 5-a. 
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On appeal, R. 8 a the Board of Immigration Appeals 
considered two arguments made by counsel for the aliens: 

(1) that serious economic detriment will accrue to 
the U.S. citizen child if the aliens are forced 
to depart at this time, and 

(2) that compelling humanitarian factors exist for 
the granting of extended voluntary departure. 

Both arguments were rejected without any 
explanation why the Board's previous decision 

in Matter of T— , 3 I & N 707 (1949), Exhibit 'A' 
should not be followed 

This petition for review was filed in January 1974. 
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ARGUMENT 

PP-yNy. .3-v The Board of Immigration Appeals ha s 
ho ex plain why its decision in Matter of 

T is distinquishahle . 

The Board's full opinion in Matter of T is 

attached hereto as Exhibit 'A*'. There the Board has 
held that an alien mother of a U.S„ citizen child should 
not be deported because of the economic detriment that 
would be visited upon the 2-year old child. 

In the case at bar, the aliens are the parents 
3 U.S, citizen child who will be 2 years' old in 
January, 1975. The child is in his formative years. 

If he continues to live in the United States, his mother 
tongue will, in all lihehood, be English. If he is 
forced to live abroad, he will be alienated from the 
country of his birth. 

The Immigration Judge refused to permit the aliens' 
counsel to press the point, R. 3a. On administrative 
appeal the Board, rather sanguinely held: 

"Understandably economic detriment will result to 
the United States citizen child if his parents are 
deporte. Nevertheless, it is one of the incidents 
of a situation brought abort by the continuance of 
the (aliens) themselves and it is not due to any act 
or conduct of the Government." R.9a. 
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In sliort, in the Board's view, it matters not that 
the U.S. citizen child in this case, will suffer economic 
detriment. It is just this child's hard luch that his 
case v/as considered by a Board that took a different view 
of what constitutes 'the proper measure of economic 
detriment". 

This illogical result below requires a remand to 
Board for a resolution of its two conflicting decisions, 

POINT II . Compelling humanitarian factors do 

exist for granting extended voluntary departure . 

The record shows that the. Immigration Judge cut short 
an attempt by the aliens' attorney to develop the issues 
which the Board has passed upon without the benefit 

fii^dings of fact and conclusions of law made at the 
administrative trial leva. This error of law is highly 
prejudicial to the aliens' position before this Court. 

Briefly, the material facts not appearing from the 
record and going to the issue of "compelling humanitarian 
factors" are that soon after the birth of their U.S,. 
citizen child, the aliens did register as intending im- 
migrants v/ith the American Consulate at Guayaquil, Ecuador. 
They were granted a "priority date" of March 8, 1973, 
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At the present time, immigrant visas are issued to 
Western Hemisphere immigrants with August 15, 1972 priority 
dates. Thus, in the normal course of events, the aliens 
would receive a visa appointment in July, 1975. In order 
to qualify for immigrant visas, the aliens must show that 
they are not "likely" to foecom.e a public charges. Sec. 212 (a) 
(15) of the Act, 8 U.S.C. Sec. 1182 (a) (15) . 

The aliens' present jobs in the United States are 
their only assets which show that they are not "likely" 
to become public charges. If they must relinquish these 
jobs in 'order to comply with the deportation orders, they 
v/ill no longer be in a position to make the requisite 
showing to the consular officer. 

In sum, the deportation orders are more than likely 
to prejudice ‘the right of the U.S, citizen child to live and 
grow in the country of his birth, because at the tender age 
of 2, he is not likely to be abandoned by his parents upon 
the execution of the v;arrants or deportation. Nor is he ever 
likely to come back to the U.S. during his formative years 
if the aliens are found by the consular officer to be "likely" 
to become public charges. 

CONCLUS ION 

The Board's decision in respect to the two issues 
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presented on administrative appeal are not based on findings 

Of fact and conclusions of law at the administrative trial 
level. 

The Board's decision fails to explicate how it is 
distinguishable from the Board's decision in Matter of T— - . 
The Board's decision should be set aside and the 
remanded for decision at the administrative appellate 
level based on findings of fact and conclusions of law 
made at the administrative trial level. 


Respectfully submitted, 





ANTOMIO C. MARTINEZ 
Attorney for Petitioners 
324 West 14th Street 
New York, N.Y . 10014 
Tel: (212) 989-0404 


Dated: New York, New York 
December, 1974 
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In the jVIatter of T- 


In DEPORTATION Proceedings 


A-62d0403 

Decided i>ii Central Offlee, Auyuat 10, lO/fO 
Decided hy Board, November -25, lOJtO 

Suspension of Deportation — Section 19 of the Immigration Act of 1917, as 
amended — “Serious economic detriment’'. 

Whether the deportation of the alien mother would result in a serious economic 
detriment to the minor (about 2 years old) United States born cliild, living 
here with the mother ■'ind the legally resident alien father, within the mean- 
ing of section 19 (c) of the Immigration Act of 1917, as amended, is a question 
determined from all the relevant factors and circumstances involved, and the 
chiid’s need of an unbroken home with joint parental care may be a considera- 
tion (among others) in reaching such a determination. 

Chabge : 

Warrant: Act of 1924 — ^Remained longer, visitor. 

BEFORE THE CENTRAL OFFICE 

Discussion as to deportability : The record relates to a 36-year-old 
married female, a native and citizen of Greece, ivho entered the United 
States at Baltimore, Md., on February 20, 1046, as a visitor for 6 
months. That entry has been verified. The alien admits that this 
was lier only entry into this country and that at the time of such 
entry it was her intention to return to Greece at the expiration of 6 
months. She further testified that she was granted extensions of 
stay to July 1947, and has resided continuously in the United States 
since her entry on Febru.ary 20, 1946. On March 3, 1946, she was 
married, after which she decided to remain permanently in the United 
States. She has never been admitted to tlie United States for per- 
manent residence. The alien is. therefore, deportable under the Im- 
migration Act of 1924. 

Discussion as to eligibility for suspension of deportation; The 

record shows that the alien was legally married to T P. T 

on Afarch 3, 1946. She was previously married and submitted a cer- 
tificate showing the death of her first husband on May 26, 1939. Be- 
S'-ponderit and her husband have one child born on August 23, 1947, 
“t New York, N. Y. She testified that she had assets of $100,000 in 
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■Ciish and securities and that her son is dependent upon iier and her 
husband for support. Her husband came to the United States as 
a diplomat in 1924 and has applied for suspension of deportation 
based upon his long residence in the United States. The respondent’s 
husband is a general partner in the firm of Delafield & Delafield. stock 
brokers in tvhich firm he has contributed to the capital in the s.nn of 
$15,000 in cash and has present drawing averaging $2,000 per montli. 
It is apparent that the alien’s deportation would not result in any 
serious economic detriment to her minor native-born child. 

Recommendation: It is recommended that the application for sus- 
pension of deportation be denied. 

It M further reoomftnended^ That an order of deportation iiot bo 
entered at this time but that the alien be required to depart from tlio 
United States, without expense to the Government, to any country 
of her choice within 90 days after notification of decision, conditioned 
upon ari-angements being made with the local immigration office for 
A’’erification of departure. 

So ordered. 

BEFORE THE BOARD, 

Discussion as to deportability i This matter is before us or aj^peal 
from a decision of tire Assistant Commissioner of Immigration and 
Natiirali/cation dated August 19, 1949, wherein the subject of this 
proceeding Avas found deportable because she remained longer than 
permit ted und('r the provisions of the act approved ]\fay 26, 1924 and 
the I'egulations made thereunder (8 U. S. C., Secs. 214 and 215). 

The evidence of record shows that the apiielhint AA’as borir in Greece 
■on January 29, 1913, and that she is a citizen of th.e country of her 
nativity. This individual arrived at Baltimore, Md., on February 
20, 1946, on S, S. Ameillcf and folloAving her arrival, she Avas ad- 
mitted to this country as a nonimmigrant Ausitor for a period of 6 
months under the proA'isions of section 3, sub. 2 of the Immigration 
Act of 192^:t (8 U. S. C. sec. 203). About a month Subsequent to her 
arrival, she married one T P. T Avho, according to his state- 

ment, came to this country during the year of 1924 as a diplomat, and 
thereafter remained. 

The alien applied for an extension of her temporary admission, and 
such extension was granted to July 1947. A further application for 
an additional e.xtension of temporary admission was denied on July 1, 
1947, but notwithstanding such denial, the alien remained in the 
United States. 

A male child was born of this union on August 23, 1947. 

The husband applied for suspension of deportatioir, and on August 
19, 1949, his application therefor Avas granted. 
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Discussion as to eligibility for suspension of deportation, ihe 
eridence of record reveals that the subject of this proceeding was 

married to T P. T on hlarch 3, I'JiO. A prior marnage of 

the n,ppelhint was dissolved by the death of her prior spouse. Sus- 
pension of deportation is sought by reason of alleged sencnis economic 
detriment to the male child born in New York on August :i3, lOli . ^ 

The Assistant Commissioner of Immigration and K aluralization 
in his decision of August 10, 19-19, points out th6 circLunstances under 
which the alien’s husband came to the United States in 19d4, and his 
subsequent long i-esidence, and that the said husband is a geiioral 
partner in the firm of Delafield & ■Delafield, stockbrokers in New York 
City, in which firm he has capital investment of $15,000, and a inonlhiy 
drawing averaging $2,000. The alien has assets of some $100, UOO, and 
by reason of the financial worth of these persons, an apiplication of 
suspension of deportation was denied in that 
“It is apparent that the alien’s deportation would not result in a serious 
economic detriment to her minor native-born child." 

The Assistant Commissioner of Immigration and Naturalization 
granted the alien permission to depart from the United States, with- 
out expense to the Government, to any country nf her choice, within 
90 days after notification of decision. However, by reason of the pre- 
emption of the quota for Greece, the enforced departure of the alien 
would in a.ll px’obabiiity result in a long absence abroad. 

Counsel in brief filed in connection witli the present appeal as.-erts 
that the decision of the xVssistant Commissioner of Immigration and 
Naturalization is obviously sliocking and inhumane, and wholly con- 
trary to laiv, and that the conclusion llvat tlie alien’s deportation 
would not result in a serious economic detriment to her minor child 
is arbitrary, capricious and oiiposed to both the letter and the .qiirit 
of the statute. 

As a basis for this, assertion, counsel indicates that as a matter of 
ordinary common sense, no one could possibly take the position that 
the loss of a 2-year-old child’s mother for an indefinite period would 
not be a serious detriment to the child, because no amount of nurses, 
governesses or pediatricians can take the place of this or any child s 
life of love and care of his mother. On the otlier hand, if the child 
were to be taken to Europe, he would he forced to suftev tlie detriuu-ub 
of being brought up in the foreign land without the love, care, and 
guidance of his father. Counsel further contends that hir. I 
would not be in a position to accompany his Avife and child to Greece, 
us lie Avould have no means of .support in that country. 

It is conceded that Mrs. T has cash a.nd securities amounting 

to $100,000, hut counsel points out under the social Avelfare law of 
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New York, section 101, tliat both the father and mother of a minor 
child are legally responsible for his support, and that a married 
woman is a joint guardian of her child with her husband, with equal 
powers, rights and duties in regard to hinr (New York Domestic Re- 
lations Law, sec. SI) . The latter section thus eliminates the conimon 
law preference for the father as the child's guardian. 

Counsel points out other con.si derations in additioir to the foro- 
goiutr, and more particularly the interpretation which he feels shouM 
be placed upon the sialute that the term economic as need therein 
may include all that pertains to the satisfaction of man’s needs, and 
that the child’s greatest needs are the love and care of his innther 
and father in an unbroken home. 

This Board has given careful consideration to all the evidence of 
record, as well as all of the representations of counsel, and to the 
decision of the Assistant Commissioner of Immigration and Natural- 
ization, and it is our conclusion that to enforce the departure of this 
appellant from the United States would in our opinion result in a 
.“erious economic detriment to this minor United Slates born child, 
particularly in the light of the condition of the quota for Greece, as 
well as the present chaotic condition abroad, particularly in (he 
country of the alien’s nativity. I^Ioreover, we feel that the assertions 
of counsel as hereinabove sot forth more nearly accurately establish the 
serious economic detriment obtaining in this case were the alien to bo 
deported, 'rise evidence establishes that the alien is a person of good 
moral character. 

Suspension of deportation- — findings of fact: Ui^on the basis of 
nil the evidence presented, it is found : 

(1) That the alien is not ineligible for naturalization in the United 

States ; 

(2) That the alien is a pei-son of good moral charact er, and has been 
of such good moral character for the preceding 5 j'ears; 

(3) That de^nmtation of the alien would result in serious economic 
detriment to the minor infant sou, a native horn citizen of the 
United States; 

(4) That after diligent inquiry, no facts have been developed which 
would indicate that the alien is subject to deportation under 
any of the qirovisions of Section 19 (d) of the Immigi’ation Act 
of February o, 1917, as amended. 

Su.spen.sion of deportation — conclusion of law: Upon the basis 
of the foregoing findings of fact, it is concluded; 

(1) That the alien is eligible for suspension of deportation under 
the provisions of section 19 (c) (2) of the Immigration Act of 
February 5, 1017, as amended; 






■>y-m 






m 


I 










rried 
squll 
c Se- 


Order: It^,i3 ordered that deportadoa of the alien be susiJcnded 
tinder the provisions of section 19 (c),Gub. (2) of the Immigration Act 
of February . 0 , 1917, as amended. 

It is further orde.red, Thx\.t the order entered by the Assistant Co*m- 
mission of Immigration and Naturalization on August 19, 19-19, be 
and the same is hereby ■withdrawn. 

It is f urther ordered, That if during the session of the Congress at 
•which this case is reported, or prior to the close o'f the session of the 
Congress next following the session at which this case is reported, the 
Congress pas.ses a. concurrent resolution, stating in substance that it 
favors the suspension of such deport.ation, the proceed' .ig be canceled 
upon the payment of the required fee and that the alien be charged to 
the quota for Greece. 

Editor's rote.— In the .Matter of S , um-eported A-n2r.-)2i!n, B. I. A., Aumist 

9, lO-IO, a widow of an Aineriaia citizen, ■R'itii her tbree iiati'.'e-burn minor ciiildren 
Imd been in Greece from 1035 until tliey all returned in lOld. She iiad no a.ssets 

nor incoine but a roomer liy the name of P contributes to .siipiiort this -family 

bec.Tise be felt morally oblisated to do so. 'i'iie Board said, 

“Tbe Central Office recommended deportation first, l'i)r tbe reason that P 

is not legally obligated to .support respondent, and slie lias no other iaeume, and 
second, because 'it cannot he, perceived iiow dep'irtatioTi of tlie respondent would 
result in a .serious uconomie deiriuient to lier cUizen children,’ This Board has 
considered the subject of economic detriment to their families re.sulting from the 

deportation of alien women In many cases (.Matter nf R , 484SSS9, .Ivily 7, 

1910; Matter of 0 S , 2:;.'i42'5,“, July S. lO-UI; Matin- of R , 5.58.-07-1, 

Aag. T, 1046; jliafior of S , '13-11040, July 31, lO-lO). IVe have lield in sucli 

cases that economic deU'iinrmt does rc.siilt to a cUizea cliild, because lie is de- 
prived of his mother’s care and half tiie maintenance for the iiome wl'.en his 
mother must be supported abroad. A minor child need.s tiie care and atteution 
of an older person, and in tlie alisence of its motlier, economic detriment results 
from tlie expense of paying someone else to operate the home. 

“The Assistant Cummissiouer's opinion found tliat satl.5factory evidence is 
of record to show that re.spondent has been a per.son of good moral cliaracter 
during the preceding 5 years, iuciuding the period of ii-u residence aliroad, and 
grantoti her voluntary departure. .Tt i.s uur opinion tliat she is entitled to .suspen- 
sion of deportation, because .she iiiis been a person of good moral character during 
tlie required period, and deimrtatiou would result in economic detriment to her 
tlirca United States citizen children.” 
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